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February 15, 2008

Director General

Canadian Wildlife Service

Environment Canada

Ottawa, Ontario

K1A 0H3

Dear Sir: 
Re: Proposed Management of Incidental Take of Migratory Birds: Toward an Updated Regulatory Approach

BC Nature (Federation of BC Naturalists) is a federation of 50 natural history groups located throughout British Columbia, with a total membership of 4500 people. These include biologists, academics, nature experts and conservationists. As clubs or as individuals, we participate in many activities that help shape public policy on our environment, and we are at the forefront of many conservation and stewardship projects. BC Nature enables all its members to speak with a unified voice on important matters related to conservation and environment. The regulatory changes being proposed have raised considerable interest and concern amongst our members. 
General Comments

We welcome the proposed MBCA regulations and the process of issuing permits for “incidental take” because we believe that the present situation – where MBCA is not enforced or is simply ignored  – is unsatisfactory. However, we do have many concerns regarding the solution as currently proposed in the Background and Summary documents (BD and SD) of October 25, 2007. We understand that the intent of new regulations is to link permitting to measures for bird conservation. But we question whether or not the new regulations will actually achieve the stated objective of offsetting losses due to “incidental take” by promoting healthy (non-declining) populations of migratory birds. 

We believe that Environment Canada’s prime responsibility should be the protection of wildlife, including migratory birds, and their habitat. For reasons explained below, we see the current proposal as a weakening of this protection, and potentially yet another case of government abdicating its responsibility for environmental issues. In fact, the overall impression given by these documents is that Environment Canada is attempting to justify or even hide the permitting of “incidental take” under an umbrella of claims for improved conservation of migratory birds. In actuality, permitting of incidental take, if not rigorously controlled and underpinned with extensive scientific monitoring, could directly contribute to the ongoing decline of many species of migratory (and non-migratory) birds. From our past experience, all too often it appears that the chief role of the environment ministries at both federal and provincial levels is to facilitate development (industrial activities, infrastructure, etc.) despite fairly major losses of habitat and decline of wildlife populations. Advocacy for wildlife is left to NGO’s....

Specific Points and Problems

(A) How Will Conservation of Migratory Birds be Brought About?

In many places the BD (Background Document) mentions the objective of “promoting healthy bird populations”. This is good, but on the other hand, very little space in the document is devoted to explaining how this will be done. “Implementation models” are noted briefly on BD p.11, but not clearly explained in this short paragraph. Links to ongoing programs (e.g., those associated with NABCI (North American Bird Conservation Initiative) are mentioned, but on the whole, far too little attention is paid to describing how migratory bird conservation will be carried out and funded. The reader is left with no clear impression of how bird populations will be enhanced. If this is indeed the main objective of the proposed changes in MBCA regulations as the BD and SD (Summary Document) indicate, then this omission is very surprising. 

(B) Management vs. Habitat
Following on from the above, we find that “management” (of bird populations) is mentioned many times in the BD. But birds cannot be managed directly (other than by minimizing bird kill); it is their habitat that is managed (preserved, improved, created) to promote their conservation. Yet there is little mention of “habitat” in the documents. 

(C) Planning vs Doing
Similarly, in places there is much emphasis on planning (e.g., p.4, para 4), but little mention of how plans will be implemented and concretely supported.  Moreover, existing conservation plans and initiatives are at different stages in different parts of Canada. For instance, a comprehensive bird atlassing project begins this spring in BC for the first time, whereas in other areas, a second 5-year atlassing project is underway or has even been completed.

(D) Concerns Regarding the Proposed Process
From the documents, it appears to us that implementation of the proposed regulations will (or should) involve at least the following steps:

(i) determine if “incidental take” will occur, and if so, a thorough inventory of the migratory bird populations that will be impacted;

(ii) design of overall management plan, including proposed measures to ensure long-term conservation of migratory birds;

(iii) issuing request for permit or exemption;

(iv) granting of permit or exemption;

(v) carrying out project as planned, including implementation of measures for bird conservation;

(vi) long-term monitoring and adaptive management to ensure effectiveness of bird conservation measures. 

The BD states or implies that steps (i) – (iii) will be carried out by the proponent. The reliability, accuracy, and appropriateness of this work will be of critical importance to the ultimate success (or failure) of bird conservation measures. It follows that the proposed regulations should specify how this work is to be done and who (i.e., experience, qualifications) should carry it out. This work should be checked by a highly qualified, independent reviewer who is empowered to insist on appropriate conservation measures. 

Step (iv): We are concerned that permitting not be automatic upon submission of a request, i.e., not guaranteed, not simply a “rubber-stamping” exercise. Refusal to issue a permit should be a realistic possibility. Requests for permits should be rigorously assessed to ensure minimum destruction of migratory birds and appropriate conservation measures.

It is not clear which agency will be responsible for granting (or refusing) permits (CWS or other provincial or federal agency?). It is essential that this agency requires the proponent to take all reasonable measures to avoid or minimize incidental take. Such measures include, but are not limited to:

· avoiding destruction of habitat (which may include artificial structures such as bridges) during the nesting season of the birds that nest there; 

· routing linear developments or locating new structures so as to avoid disturbance or destruction of important migratory bird habitat; 

· minimizing the extent (area) and duration of destruction and disturbance. 

Step (v): The supervising agency must ensure that bird conservation measures are implemented as proposed in the permit application. 

Step (vi): The supervising agency must ensure that arrangements are made for long-term monitoring of projects (with guaranteed funding). Monitoring will be required to measure the effectiveness of bird conservation measures and to gather data to inform adaptive management. 

(E) Concern Regarding Role of Canadian Wildlife Service

The BD suggests or implies that CWS will be heavily involved in permitting, and we believe that CWS staff should be involved with individuals assigned to specific projects throughout the process. Unfortunately we are greatly concerned at the ability of CWS to handle these additional tasks given current understaffing and the ever present likelihood of funding cuts (as exemplified by recent funding cuts, including cuts to the Migratory Bird Program) and diversion of funds to other (but not more important) issues such as climate change. 

This raises the question of whether or not money received for permitting of “incidental take” (we assume that there will be a charge for permits) can and will be channeled to CWS (or other agency) to fund these additional responsibilities. This leads to the following point: 

(F) General Concern Regarding Costs
Who will be responsible for costs arising from permitting and conservation? These include but are not limited to:

· field surveys of migratory birds that must precede permit application; 

· searching for and compiling available data about bird populations and about wildlife habitats to be disturbed or fragmented;

· planning of conservation measures;

· preparation of permit application; 

· implementation of conservation measures;

· implementation of adaptive management;

· long-term monitoring and measurement of conservation success/failure. 

(G) Concerns Regarding Timing 

Project schedules must allow adequate time at the commencement of a project (before any disturbance) for collection of appropriate data (populations, distribution etc.) about migratory birds. 

(H) Concern re “Long Term Conservation of Migratory Birds”

We are uncertain as to the implications of the repeated use of “long term” in this context. This wording could so easily be used as an excuse for permitting destruction of migratory birds now and presuming that conservation efforts in the future will compensate for the loss. 

(I) Assessment and Support of Existing Programs / New Initiatives
Many possibilities for bird conservation that are mentioned in the BD refer to initiatives/programs that are already underway – yet despite these actions, many species of migratory birds are undergoing population decline. The BD seems to indicate that existing programs will be used not only to offset loss from “incidental take” but to increase bird populations. In this case, these programs will need to be assessed with regard to their success to date, and probably augmented significantly and/or made more effective and efficient, and new initiatives launched. The BD does not indicate how existing programs will be augmented. 

(J) Concerns About Habitat Loss
As noted in the BD, one of the basic causes of decline in bird populations is loss of habitat. Birds displaced by development can only densify in the remaining habitats to a certain degree before excess individuals are forced into marginal or unsuitable places where they are unlikely to survive (much less breed). Measures to compensate for “incidental take” will therefore require creation or improvement (i.e. management) of habitat. In fact, many cases of “incidental take” will also involve loss of habitat, placing even more emphasis on habitat replacement.  Within the present-day dual constraints of increasing habitat loss (in places on a massive scale, e.g., beetle-killed forests and related logging, tar sands) and climate change (especially warming, increased drought and related biological changes, rising sea level), effective habitat management is increasingly difficult. See also (B) above.  

(K) Concerns About Colonization of New/Renewed Habitats
The loss/replacement program of management outlined in the BD assumes that migratory birds will be capable of recovering from the loss. This in turn assumes that populations are robust and capable of colonizing or recolonizing new or renewed areas of habitat. But these assumptions may be false.
(L) Concerns About Risk-Based Permitting
The BD indicates that the requirements for “incidental take” permits will be risk based. This likely will have at least two unacceptable outcomes:

(i) Loss of relatively common birds will be judged relatively unimportant (low risk) and not compensated. This is unacceptable to us because populations of common birds are also in decline. The common birds should retain their common status.

(ii) It will be very easy for proponents to minimize their responsibilities to conservation by failing to recognize the presence of rare and/or ‘at risk’ species.  

A better criterion for risk based permit requirements would be status of local (in the project area) bird populations (increasing, stable, declining) and their ability to rebound.

(M) Concerns about Data Availability 
In general, we question whether or not sufficient accurate information is available about all species of migratory birds to allow this kind of program to be implemented with a reasonable chance of success. (Information will be required about population trends, bird distribution, potential source populations for recolonization, habitat requirements for breeding and survival, susceptibility to migrating disease (e.g. West Nile) etc. 

Some Important Questions

How will the values of migratory birds and their habitat  be balanced against monetary considerations, e.g., selecting a more expensive option to avoid destruction of migratory birds? 

What about cumulative effects of several adjacent projects carried out sequentially: how will they be assessed?

How can we be sure that permitting will be handled by persons with sufficient experience and knowledge to make good judgements regarding a request for a permit, including the evaluation of proposed bird conservation measures and the information on which these are based? 

How will success or failure of migratory bird conservation be measured?

Migratory birds spend a significant part of their lives in countries other than Canada. How will the effects of habitat loss and other deleterious conditions  in foreign countries be taken into consideration when estimating the success or failure of bird conservation in Canada?  

Will the proposed MBCA regulations, if implemented, be actively enforced by EC, and non-permitted cases of “incidental take” be prosecuted?

Summary

In general, we find that the principles on which the proposed regulations are based (guiding principles of Environment Canada and MBCA) are laudable, but we have grave doubts about the success of this program with respect to the conservation and maintenance of healthy populations of migratory birds. Will the numbers of birds lost due to “incidental take” be more than population increase due to conservation measures? Many of the reasons for these doubts have been outlined above. The issues involved are extremely complex, and the execution of science-based conservation management is very expensive. 

The proposed regulation of incidental take is an appropriate solution to the basic problem, but we are concerned that this could actually lead to increased destruction of migratory birds due to removal of the threat of litigation. Permitting, if it proceeds, must be carried out in a ‘hard-nosed’ manner by biologists with considerable experience who are willing to (and allowed to) exercise professional judgement. Rejection of a permit application should be a real possibility: this should not become just another routine step in an automatic project approval process.  

We are concerned that government support (staff and funding) for administration of the proposed regulations (especially regarding bird conservation) will be insufficient, not guaranteed long-term, and subject to political manipulation.

We find that although the stated emphasis in the Background Document is on promoting healthy populations of migratory birds, very little is actually said about how this will be achieved. The document is presently oriented toward project proponents. We would like to see evidence of much more careful consideration of the measures aimed at offsetting the loss of migratory birds and reversing the decline of migratory bird populations, as well as some discussion of the relative feasibility of a variety of different measures. In general, we would like to see a much more detailed evaluation of how it is proposed to enhance the migratory bird populations.
We are also concerned at the apparent conflict of interest that arises with respect to the responsibilities of Environment Canada, specifically, the objective of long-term conservation of migratory bird versus a commitment to stakeholders to facilitate projects. The latter seems to dominate and invariably results in the approval of projects that involve damage to habitat and concomitant the loss of migratory birds and other wildlife.   

We look forward to participating in the next phase of consultation, and hope the concerns we have brought forward will inform the practical details being worked out for an updated regulatory strategy.  The challenges are immense, but so too are the multifarious benefits which flow from ensuring healthy and diverse bird populations. 

Yours truly
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Bev Ramey 
President, BC Nature (Federation of BC Naturalists)

#307 – 1367 W. Broadway, Vancouver, BC  V6H 4A9
Note: The contact person for the next phase of consultation on the regulatory strategy will be either the President or the Conservation Chair of BC Nature. Please send communications regarding this to BC Nature at fbcn@telus.net. 
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